LEGAL BASTS FOR THE QUARANTINE OF CUBA 


The quarantine a,ainst shipweats of ufleasive weavocns to Cuba has 
been imposed by the United States in accordance with a recommendatory 
resolution of the Organ of Consultation established by the Inter- 
American Treaty of Reciprocai Assistance (Rio Treaty). The validity 
of the action in international law depends on affirmative answers to 


two questions: 


(1) Was the action of the Organ of Consultation authorized by 
the Rio Treaty; and 
(2) Is the aetion consistent with the provisions of the UN 
Charter to which the Rio Trezty is ty its own terms and by the terms 
of the Charter subordinate? 
Ll. Authorization Under the Rio Treatv 
The Rio Treaty, together with related agreements, constitute the 


Inter-American system. The paramount purpose of this system, as stated 


in the Treaty, 1s: 


"eo assure peace, through adequate means, to provide for 
eftective reciprocal assistance to meet armed attacks against 
any American State, and... to deal with threats of 


aggression against any of them, 

Ihe Treaty provides for collective action, not only in the case ot 
armed attack, which is covered by Article 3, but also: 

"If the inviolability or the integrity of the territory or 


the sovereignty or political independence of any American 
State should be affected by an aggression which is not an 


armed attack... or by any other fact or situation that 
might endenger the peace of America... ." (Article 6.) 
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In such cases, the Orgar of Consultation, cnamtised of the Foreign 
Ministers of the Member Statcs οἱ representativec specifically designated 
for the purpose, is to, 

“meet immediately in order to agree on the measures which 

must te taken in case of aggression to assist the victim of 

the aggression or, in any case, the measures which should 

be taken for the common defense and for the maintenance of 

the peace and security of the Continent." (Article 6.) 

The Organ of Consultation acts “by a vote of two-thirds of the Signatory 
States which have ratified the Treaty." (Article 17.) 

The Treaty 1s equally 2xplicit as to the measures which may be 
taken by tne Organ of Consultation in any case covered by Article 6. These 
measures are listed in Article 8 and specifically include "use of armed 
Forea". article 20 further specifies chat decisions to take any of the 
measures listed in Article 8. shall be binding except that ‘'no State shall 
be required to use armed force without its consent." 

The action of the OAS in the present case falls readily within the 
framework of the procedures estzblished by the Treaty. The [Inter-American 
system has leng recognized that the adherence by the present Government 
of Cuba to Sino-Soviet Communism is inconsistent with the principles οἵ 
the Inter-American system, ind has created 2 situation endangering the 
peace of the hemisphere. As eariv as the Seventh Meeting of Foreign 
Ministers of the Organization of American States im 1960, the Organization 


“sondemned the intervention or the threat of intervention of extra- 
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continental communist powers in the hemisphere 


Meeting, at Punta Jel Este in 1962, weat fuithec. It ueclared that 
"the contintental unity and democratic institutions of the hemisphere 
are now in danger.'' The source of that danger was the “subversive 
offensive of communist Governments.'' Among the “outstanding facts in 
this intensified offensive" was "the existence of a Marxist-Leninist 
government in Cuba which is publicly aligned with the doctrine and 
foreign policy of the communist powers." (Resolution I, Final Act, 
Eighth Meeting of Consultation of Ministers of Foreign Affairs Serving 
as Organ of Consultation in Application of the Inter-American Treaty 
of Reciprocal Assistance.) 

At that meeting, the Organization took the first collective measures 
designed to deal with the threat. [It prohibited all trade in arms with 
Cuba, and excluded the present government of that country from partici- 
pation in the organs of the Inter-American system. 

More recently, on October 2 and 3 of this year, the Foreign Ministers 
of the American States, meeting informally in Washington, reiterated that 
"che Soviet Union's intervencion in Cuba threatens the unity of the 
Americas and its democratic institutions’ and that this called “for 
the adoption of special measures, both individual and collective." 

Against this background the Council of the Organization of American 
States met on October 23 and constituted itself as Organ of Consulta 
in aceordance with Article 12 of the Rio Treaty. The Organ considered 


the evidence before it of the secret introduction of Soviet strategic 


missiles into Cuba ia the face of soviet ard "uxan accurances to the contrary. 
It concluded that it was confronted with a situation that might endanger the 
peace of America within the meaning of Article 6. This considered judgment 
brought into play the authority to take one or more of the measures listed in 
Article 8. The resolution adopted by the Organ exercises this authority. It 


recommends’ 


"that the member states, in accordance with Articles 6 and 8 of the 
Inter-American Treaty of Reciprocal Assistance, take all measures, 
individually and collectively including the use of armed force, which 
they may deem necessary to ensure that the Government of Cuba cannot 
continue to receive from the Sino-Soviet powers military material 

and related supplies which may threaten the peace and security of 

she Con-inent and to prevent the missiles in Cuba with offensive 
capability from ever becoming an active threat to the peace and 
security of the Continent.” 


The recommendation contained ia the Resolution for the use of armed force 
if necessary was thus fully authorized by the terms of the Rio Treaty and adopted 
in accordance with its procedures. The quarantine being imposed is specifically 
designed “to ensure that the Government of Cuba cannot continue to receive from 
the Sino-Soviet powers" the offensive weapons which threaten the peace and 
security of the Continent. [It represents a minimal use of force to achieve τὸ: 
stated objectives. The United States action thus fails within the terms ot the 
OAS Resolution. 

2. The UN Charter 
(a) Regional Organizations 
The Resolution of the Organ of Consultation and the quarantine imposed ὃν 


the United Stetes pursuant τὸ that Resolution are entirely consistent with the 


Gnharter cf the United Nations. 


The Charter specifically recognizes regional organizations and assigns to 
them an important plec® in carrying out tn aurposes of the United Nations. 


Article 52(1) states that 


"Noching in the present Charter precludes the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 
tegional action, provided that such arrangements or agencies and their 
activities are consistent with the Purposes and Principles of the 
United Nations." 


Article 52(2) provides that United National Members that have entered into 
"such arrangements" or who have constituted “such agencies" must "make every 
effort to achieve pacific settlement of local disputes through such regional 
arrangemer.ts or by such regional agencies before referring them to the Security 
Council." Paragraph 3 of the same Article requires the Security Council to 
“encourage the development of pacific settlement of local disputes through such 
regional arrangements or by such regional agencies ...." Article 54 provides 
that, "The Security Council shall at all times be kept fully informed of acti- 
vities undertaken or in contemplation under regional arrangements or by regional 
agencies for the maintenance of international peace and security." In accord- 
ance with this provision, the Organ of Consultation provided that the Security 
Council would be informed of the contents of the Resolution of October 23rd. 
The Charter limits the activities of regional organizations only in the 
Article 5.(1) proviso that such activities must be "consistent with the Pur- 
poses and Principles of tne United Nations."' The Rio Treaty plainly meets 


this requirement. It was enacted by the High Contracting Parties “to ixprove 
tr procedure for the pacific settlement of their controversies,” in fuil 


accord with Article 52(2). The High Contracting Parties expressly reiterated 


“their will to remain united in an inter-American system consistent with the 
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purposes and principles of the United Nations." The Resolution and its imple- 
mentation by the quarantine are ir complete accorgance vith those purposes 

and principles. Tnese meusucés are Jesigned, in the wening words of 

the Charter, "to maintain international peace". They represent “effective 
collective measures for the prevention and removal of threats to the 

peace."' Article 1(1). 

The importance of regional agencies in the maintenance of peace and 
security was recognized in the earliest conceptions of the United Nations. 
The draft proposal which was prepared at the initial conference at Dumbarton 
Oaks is virtually the same as Chapter VIII of the Charter. 

The framers of the Charter met in San Francisco in 1945 after the basic 
outlines of the most significant regional arrangement, the Organization of 
American States, were already e.tablished. The meeting was held subsequent 
to the Conference of the American Republics at which the Act of <napultepec 
was approved. This Act recommended the execution of a treaty to establish 
a regional arrangement, and specifically provided that the "use of armed 
force to prevent or repel aggression" constituted “regional action which 
might appropriately be taken by the regional arrangements." The debates at 
the San Francisco Conference concerning regional organizations were held 
against this background, and the Organization of American States provided 
the principal context for the discussions. 

When Article 52 was debated at the San Francisco Conference, the Chair- 
man of the committee charged with considering regional arrangements, speaking 
as the delegate of Colombia, made the following statement concerning “he 
relationship between the Inter-American system and Chapter VIII of the Charter: 


"The Act of ChapuJtepec orovides for the collective defense of - 
sphere and estabiishes tnat τ an Amer:ean ration is attacked al} 
rest consider themse:v2s atratked. Corsequentiy, such action 15. they 
may take to repel aggression, authorized by the article which was di 
cussed in the subcommittee yesterday, is legitimate for all of --en, 
Such action would be in accord with the Charter, by the approval of 
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the article, and a regional arrangement may take action, provided it 

does not have improper surposes as, fer example, ioiat aggression against 
another state. From this, it wav be deduced thai the approval of this 
article implies that the Act or Uhapultepec is'néc in contravention of 
the Charter." 


No delegate disputed this statement and it must be viewed as generally 
accepted. The very language of the Act of Chapultepec as well as its purposes 
were adopted by the Rio Treaty. It is evident that the Treaty created the very 
type of arrangement contemplated by che Charter. 

The records of the Conference reveal that a major role was envisaged for 
regional arrangements under the Charter. Mr. Perez, the Minister of Foreign 
Affairs of Venezuela, said "Ie is in the interests of all that any conflicts 
wiiich may arise should be solved as quickly as possible in a satisfactory manner, 
and no one doubts that regional systems are most appropriate to this effect." 

The delegate from Mexico, Ambassador Najera noted, "In the chapter to which I 

am referring, the first consideration of the delegations of the American nations 
was to safeguard their greatest achievement, the most precious flower of coopera- 
tion for security through peaceful means." And the delegate of the United 
States, Senator Arthur Vandenburg, stated emphatically, "In my view we have 
infinitely strengthened the world organization by thus enlisting within its over- 
all supervision, the dynamic resources of these regional affinities." 

The history of events since the San Francisco Conference demonstrates the 
wisdom of the Charter's framers in entrusting to regional organizations the 
responsibility for handling regional disputes. Such organizations have <cicse 
contact with the problems within their regions and thus can exercise consi-ered 
and informed judgment in dealing with these problems. The Organization of 


American States is the prise example of this. The political process tv wrich 


it must operate ensuves cnat action will ouly Le takea after careful analysis. 
Measures to protect pea:e and security can only be directed or recommended by 

a vote of two-thirds of the High Contracting Parties, Article 20 of the Treaty 
expressly provides that no State may be directed to use armed force without 

its consent. The Organ of Consultation may only recommend but cannot compel 
the use of armed force. By the presence of such safeguards, this regional 
organization is able to take effective action with assurance that such action 
will be consistent with the Limitations imposed by the United Nations Charter. 
It has taken such actior in regard to Cuba by its October 23 Resolution, as 


implemented by the United States quarantine. 


(b) Article 53 
Article 53(1) of the UN Charter provides: 

"The Security Council shall, where appropriate, utilize such 
regional arrangements or agencies for enforcement action under its 
authority. But no enforcement action shall be taken under regional 


arrangements or by regional agencies without the authorization of 
the Security Council. . .." 


The quarantine measures here under consideration as approved by the Organ 
cf Consultation do not constitute “enforcement action". Accordingly, these 
measures do not require Security Council authorization. 

Twice before the Security Council has rejected the contention that the ac- 
tivities of a regional organization constituted “enforcement Action" within 
the meaning of Article 53 of the Charter. In September, 1960, the Council met 
to consider an allegation by the Soviet Union that a decision of the Organ of 
Consultation to cake certain diplomatic and embargo measures against the Govern- 
ment of the Dominican Republic constituted “enforcement action". The Security 
Council did not accept that allegation. Earlier this year, Cuba asked the 
Security Council to consider decisions taken by the American Republics at Punta 
del Este, claiming that they required Security Council authorization. Again 
the Council disagreed. 

Thus, it appears from the practice of the Security Council, that measures 
taken by a regional organization to deal with a threat to the peace, are not 
necessarily “enforcement action" even though they are obligatory in character. 
When, as here, they are recommendatory in charter, it is clear that they cannot 
involve “enforcement action". 

The construction of the phrase "enforcement action" is supported by its 
use elsewhere in the Charter. The expression appears at severai olaces in che 


Charter in addition to Article 5: For examole, 
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Article 2, paragrapl. > obligates tue Members of the United Nations to 
"refrain from giving assistance to any state against which the United 
Nations is taking preventive or enforcement action". And Article 5 


provides that 
"A Member of the United Nations against which preventive 

or enforcement action has been taken by the Security Council 

may be suspended from the exercise of the rights and privileges 

of membership by the General Assembly upon the recommendation of 

the Security Council." 

The "preventive" and “enforcement'" action mentioned in these 
articles refers to action which the Council is authorized to take under 
Articles 40, 41, and 42. Article 40 provides for taking of "oreventive 
action" in the form of provisional measures. Such measures are orders of 
the Council with which Member States are bound to comply. Articles 41 
and 42 empower the Council to enforee its decisions by calling upon 
United Nations Members to apply certain measures or by taking action 
directly through air, sea, or land forces which are at the disposal of 
the Security Council. Again, in acting under Articles 41 and 42, the 
Security Council does more than recommend to Members steps which they 
might take to meet a threat to peace and security. Rather it decides 
upon measures and issues orders of enforcement which Member States are 
obligated under the Charter to carry out. 

Council actions under Articles 40, 41, and 42 are to be distinguished 


from recommendations made by the Council under Article 39 or by the 


General Assembiy in the discharge of its responsibilities as set forth 


in Chapter IV of the wharter In the exercise of its powers under Article 10 

and 11, the General Assembly has on a number of occasions in the past recommended 
the use of armed force. The actions of the UN to repel aggression in Korea and 
to maintain order in the Congo are two such occasions. These actions were taken 
despite the contention made long ago that such measures constituted "action" 
which could only be taken by the Security Council. Since the Assembly's powers 
are only recommendatory in the field of peace and security, the exercise of these 
powers by the Assembly could not be cons.dered either “preventive or “enforce- 
ment'' action. 

This distinction between a Security Council measure which is obligatory and 
constitutes “action", on the one hand, and a measure which is recommended either 
by the Council or by the General Assembly on the other, is supported by the 
Advisory Opinion of the International Court of Justice, "Certain Expenses of the 
United Nations" (July 20, 1962). The Court held that the measures taken by the 
GA and the Security Council in Suez and the Congo were not enforcement action, 
in part, because they were only recommendatory as to participating Staces. 
Specifically, the Court stated: 


“The word ‘action' must mean such action as is solely within =he pro- 
vince of the Security Council. It cannot refer to recommendations 

which the Security Council might make, as for instance under Article 38, 
because the General Aseembly under Article 11 has a comparable power. The 
‘action’ which is solely within the province of the Security Council is 
that which is indicated by the title of Chapter VII of the Charter, 
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namely ‘Action with respect to threats to the peace, breaches of 

the peace, and acts of aggression’. If the word ‘action' in Arti- 

cle II, paragraplt 2- were interoretea to mean that the General 

Assembly could make recomendations onty of a gcneral character 

affecting peace and security in the abstract, and not in relation 

to specific cases, the paragraph would not have provided that the 

General Assembly may make recommendations on questions brought 

before it by States or by the Security Council. Accordingly, the 

last sentence of Article 11, paragraph 2, has no application 

where the necessary action is not enforcement action." 

Thus, in the context of United Nations bodies, “enforcement action" does 
not include action by a United Nations body which is not obligatory on all the 
Members. As used in Article 53(1), “enforcement action" refers to action by a 
regional organization rather than to action by an organ of the United Nations, 
but the words must be given the same meaning in this context. It follows ckit 
“enforcement action", as the phrase appeare in Article 53(1), does not com- 
prehend action taken by a regional organization which is only recommendatory to 
the Members of the Organization. 

As was pointed out above, the Resolution authorizing the quarantine was 
agreed upon pursuant to Article 6 of the Rio Treaty. As a recommendation of 
tne "use of armed force", it was specifically authorized by Article 8 of that 
Treaty. And it is, by the express terms of Article 20, the one measure which, 
when agreed upon by the Organ of Consultation, Member States are not cbligated 
to carry out. Since States signatories of the Rio Treaty are not obligated 
to carry out the Resolution recommending quarantine, it does not constitute 


“enforcement action" under Article 53(1), and is therefore not subject to 


Security Councii authorization. 


DRAFT FOLLOWS 


ΔΑ) 


LEGAL BASIS FOR THE QUARANTINE OF CUBA 


The quarantine ageinsr shioments of o!1ensive weapons to Cuba has 
been imposed by the United States in accordance with a recommendatory 
resolution of the Organ of Consultation established by the Inter- 
American Treaty of Reciprocal Assistance (Rio Treaty). The validity 
of the action in international law depends on affirmative answers to 
two questions: 

(1) Was the action of the Organ of Consultation authorized by 
the Rio Treaty; and 

(2) Is the action consistent with the provisions of the UN 
Charter to which the Ric Treaty is by its own terms and by the terms 
of the Charter subordinate? 

1. Authorization Under the Rio Treaty 

The Rio Treaty, together with related agreements, constitute the 
Inter-American system. The paramount purpose of this system, as stated 
1 the Treaty, is: 

"eo assure peace, through adequate means, to provide for 

effective reciprocal assistance to meet armed attacks against 

any American State, and... to deal with threats of 

aggression against any of them." 

The Treaty provides for collective action, not only in the case of 
armed attack, which is covered by Article 3, but also: 

"Tf the inviolability or tne integrity of the territory or 

the sovereignty or political independence of any American 

Gtate should be affected by an aggression which is not an 


armed attack... or by any other fact or situation that 
might endanger the peace of America... ." (Article 6.) 
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In such cases, the Organ of Consultzt-on, compztsed of the Foreign 
Ministers of the Member Staces or representatives specifically designated 
ror the purpose, is to, 

‘meet immediately in order to agree on the measures which 

must be taken in case of aggression to assist the victim cf 

the aggression or, in any case, the measures which should 

be taken for the common defense and for the maintenance of 

the peace and security of the Continent." (Article 6.) 

The Organ of Consultation acts “by a vote of two-thirds of the Signatory 
States which have ratified the Treaty." (Article 17.) 

The Treaty is equally explicit as to the measures which may be 
taken by the Organ of Consultation in any case covered by Article 6. These 
measures are listed in Article 8 and specifically include "use of armed 
force". Article 20 further specifies that decisions to take any of the 
measures listed in Article 8 shall be binding except chat "no State shall 
be required to use armed force without its consent." 

The action of the OAS in the present case falls readily within the 
framework of the procedures established by the Treaty. The Inter-American 
system has leng recognized that the acherence by the present Government 
of Cuba to Sine-Soviet Communism is inconsistent with the principles of 
the Inter-American system, and has created a situation endangering the 
peace of the hemispuere. As early as the Seventh Meeting of Foreign 
Ministers of the Organization of American States imr1960, the Organizaticn 


"condemned the intervention or the threat of intervention of extra- 


continental communist powers in the hemisphere... ." The Eighthy 
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Meeting, at Punta de] kste in 1967, wert furener. af declared that 
"the contintental unity διά demcezatic institutiors 595 the hemisphere 
are now in danger."' The source of that danger was the "subversive 
offensive of communist Governments." Among the “outstanding facts in 
this intensified offensive" was "the existence of a Marxist-Leninist 
government in Cuba which is publicly aligned with the doctrine and 
foreign policy of the communist powers." (Resolution I, Final Act, 
Eighth Meeting of Consultation of Ministers of Foreign Affairs Serving 
as Organ of Consultation in Application of the Inter-American Treaty 
of Reciprocal Assistance.) 

At that meeting, the Organization took the firet collective measures 
designed to deal with the threat. It prohibited ail trade in arms with 
Cuba, and excluded the present government of that country from partici- 
pation in the organs of the Inter-American system. 

More recently, on October 2 and 3 of this year, the Foreign Ministers 
of the American States, meeting informally in Washington, reiterated chat 
"ehe Soviet Union's intcrvention in Cuba threatens the unity of the 
Americas and its democratic institutions" and that this called "for 
the adoption of special measures, both individual and collective." 

Against this background the Council d£ ‘che Organization of American 
States met on October 23 and constituted itself as Organ of Consultation 
in accordance with Article 12 of the Rio Treaty. The Organ considered 


‘tthe evidence before it of the secret introduction of Soviet strategic 
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missiles into Cuba iu che face of ξἕονίθς and Cuban isguren-es to the contrary. 
It concluded that it was confronted with a situation that might endanger the 
peace of America within the meaning of Article 6. This considered judgment 
brought into play the authority to take one or more of the measures listed in 
Article 8. The resolution adopted by the Organ exercises this authority. [t 


recomnuen Is‘ 


'rhat the member states, in accordance with Articles 6 and 8 of the 
Inter-American Treaty of Reciprocal Assistance, take all measures, 
{ndividually and collectively including the use of armed force, which 
they may deem necessary to ensure that the Government of Cuba cannot 
continue to receive from the Sino-Soviet powers military material 

and related supplies which may threaten the peace and security of 

the Continent and to prevent the missiles in Cuba with offensive 
capability from ever becoming an active threat to the peace and 
security of the Continent.” 


The recommendation contained in the Resolution for the use of armed force 
if necessary was thus fully authorized by the terms of the Rio Treaty and adopted 
{n accordance with its procedures. The quarantine being imposed is specifically 
designed “to ensure that the Government of Cuba cannot continue to ~eceive from 
the Sino-Soviet powers" the offensive weapons which threaten the peace and 
gecurity of the Continent. It represents a minimal use of force to achieve the 
stated objectives. The United States action thus falls within the terms of the 


OAS Resolution. 


2. The UN Charter 


(a) Regional Organizations 


The Resolution of the Organ of Consultation and the jyuarantine imposed by 
the United States pursuant to that Resolution are entirely consiscént with the 


Ch-rter of the United Nations. 
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The Charter specifically tecosnizas -erforzl ΟΥ̓, οἱ tions ar‘ assigns to 
tha~ an iv-portart cl:ce “ἢ currring γυῦ tho curcocts of tha Urited “ations, 
Article 52(1) states that 

"Wothing in the prasert Charter precludes tha 2xisterce of regioral 
arrangetants or agercies for dexling with such -atters rel.ting to the 
saintenarce of international peace urd security as are appropriate for 
regional action, provided that such arrargetents or agancies ard their 
activities are consistent with the Purposes and Principles of the 

United Yations," 

Articla 54 providsas that, "The Security Council shali at all tives be kept 
fully inforv~ad of activities undertaken or in contexplation under rezional 

\ 
arrange-ants or by regional agencies for the -ainterance of international 
peace ard security." In accordance with this provision, the Organ of Consul= 
tation provided that the Security Council would be inforsed of the contents 
of the Resolution of October 23rd. 

The Charter litits the activities of regional organizations ΙΝ in thea 
Article 52(1) proviso that such activities cust be "consistant with the Pur- 
poses and Principles of the United Nations." The Vio Treaty plainly ~eets 
this requiretent, It was eracted by tha High Contracting Parties "to i=provs 
the procedure for the pacific settlavert of their cortrovarsies,” in full 


accord with Article 52(2). The High Contracting Parties expressly reiterzted 


"their will to retain united in an inter-Amsrican syste consistert with the 
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purposes and principles of the United Nations." The Resolution and its imple- 
ment ¢tion by che quarantine are in complete accordance with those purposes 

and principles. “hese meaxures are designea, .n che upening words of 

the Charter, "to maintain international peace". They represent “effective 
collective measures for the prevention and removal of threats to the 

peace." ‘Article 1(1). 

The importance of regional agencies in the maintenance of peace and 
security was recognized in the earliest conceptions of the United Nations. 
The draf = proposal which was prepared at the initial conference at Dumbarton 
Oaks is virtually the same as Chapter VIII of the Charter. 

The framers of the Charter met in San Franeciseo in 1945 after the baste 
c.clines of the most significant regional arrangement, the Organization of 
American States, were already stablished. The meeting was held subsequent 
to the Conference of the American Republics at which the Act of Chapultepec 
was approved. This Act recommended thé execution of a treaty to establish 
a regional arrangement, and spectfieally provided that the “use of armed 
force to prevent or repel aggression" constituted "regional action which 
might appropriately be taken by the regioral arrangements." The debates at 
the San Francisco Conference concerning regional orgar :ations were held 
against this background, and the Organization of American States provided 
the principal context for the discussions. 

When Article 52 was debated at the San Franeisco Jonferenee, th. Chair- 
man of the committee charged with considering regional arrangements, speaking 
as the delegate of Colombia, made the following statement concerning the 
relationship between the Inter-American system and Chapter VIII of the Charter: 

"The Act of Chapultepec provides for the collective defense of the hemi~ 

sphere and establishes that if an Ameriean nation is attacked all the 

rest consiJzr themseives atraekeé. ‘onsequenfiy, such action as they 
may take io reve) agyression, authorszed oy the article which was dis- 


cussed in tne suberrmittee risterday, 2. Legitiusate for all of them. 
Such action would be in accord wit the Charter, by the approval of 
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the article, and a regicnal arrangement may take action, orovided it 

does not have improper purpos2s τς tr cxirpl2, Joint iggression agiinst 

another state. From this, iz πᾶν be deduced that the anoroval of this 

article implies that tue Act Οὗ Chapulteves Ls Ao .π contravention of 

the Charter." 

No delegate disputed this statement and it mst te viewed as generally 
accepted. The very language of the Act οὗ Chapultepec as veli as its purposes 
were adopted by the Rio Treaty. [It is evident thac the Treat: created che very 


type of arrangement contemplated by τῆς 


The records of the Conference reveal chac 2 ~ajor role vas envisaged for 
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regional arrangements under the Charter. ‘fr. Perez. the 


Affairs of Venezuela, said "Tre is in the interssts of all chat ary crartlicts 


fe 
f 

t 
b. 
rh 
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which may arise should be solved is quicxiv 25 fc3sibla is 3 


and no one doubts that regional syscems are most azgrouviate τ this erfect." 
The delegate from Mexico, Ambassador Najera noted, "In the ἐρόττοτ co wtieca T 


was to szieguard their greates: achicvement, The nos. Slecisns τουνοττ τς loopera- 
tion for security through peaceful means." And “he seleiate ΟΣ tne United 


States, Senator Artnur Vandenbdurg, stited erratically, (Tn om liv we cave 
infinitely strengthened the wor:id organization Dy cave inliatin, itso 18. over- 


all supervision, the dynamic resources of Chese regzionazi ililaisiie: 


The history of events since the San Francisco Conference Jemonst.ates the 
wisdom of the Charter's framers in entrustin, 29 regicrel oriran.salio is τῆς 
responsibility for handling regional dissutes. fuch org. τ tans 078 τ ΘΟ 8 


contact with the problems within their regicns and τὰ cir τ τοῖν considered 
and informed judgment in dealing with taese problems. The Srgenizirien of 


American States is the prime example of this. The political process by which 
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it mus€ operate ensures that action vil! only be caken after careful analysis. 
Measures to protect peace ard security can oaly oc directed or recommended by 
a vote of two-thirds of the High Contracting Parties. Article 20 of the Treac: 
expressly provides that no State may be directed to use armed force without 
its consent. The Organ of Consultation may only recommend but cannot compel 
the use of armed force. By the presence of such safeguards, this regional 
organization is able to take effective action with assurance that such action 
will be consistent with the limitations imposed by the Unired Nations Charter. 
It has taken such action in regard to Cuba by its October 23 Resolution, as 


implemented by the United States quarantine. 


(6) Article 53 

article 53(1) οὐ the J Charter oroviles: 

"The Security Council shall, where appropriste, utilize such 

regional arrarge-ents or ace-cies for erforce ent action under its 

authority. Sut no erforcarart action shall be taxen urndar regional 

arra”ge-ants or by regional agercies without the authorizatior of 

the Security Council. . .." 

The quarartine teasures hera under corsideration as approved by thea Organ 
of Consultation do not constituta "erforcs ent action". sccordinely, these 
saasures do rot require Security Council authorization, 

Twice bafore tne Security Courei1 has rejacted the contention that the ac- 
tivities of a regional orgarization constitutad "enforca-ent action" within | 
the teaning of Article 53 of tha Charter, In Septe-bar, 1960, the Council set 
to consider an allegation by the Soviet Union that a decision of the Crgan of 
Consult.tion to take certain diplomatic and ecbarzo easures azaingd the Govern- 
ment of the Do~inican Zapublic constituted "alo rce-ant action™. The Security 
Council did not accept that allegition. Zarlier this year, Cubs sad the 
Security Council to consider decisions taxen by the atarican Yerublics at Punta 
del sste, claizing that they required Sacurity Courci]l authorization. Again 
the Council disagrsed. 

Thus, it appears fro= the voractice of the Security Courcil, trat =easures 
takan by a regional organization to deal witn 5 threat to tha seace, are rot 
“necessarily "erforca ent action”, When, 2s here, thay are racot erdatory in 
character, it is clear that they cannot involve "erfsrcee:ant action", 

The construction of the phrase "a-forcs.ert action" 5 suvcorted by its 


us@ elsawhere in the Charter, The expression appears at several plec2s in tna 


Charter in addition to article 53. For axa=ple, 
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Article 2, paragrapy 5 obl>gates the Menbers o. che United Nations to 
"refrain from giving assistanc2 tc any state acainst which the United 
Nations is taking preventive or enforcement action". And Article 5 


provides that 


"A Member of the United Nations against which prevent ive 

or enforcement-action has been taken by the Security Council 

may be suspended from the exercise of the rights and privileges 

of membership by the General Assembly upon the recommendation of 

the Security Council." 

The “preventive” and "enforcement" action mentioned in these 
alti 
articles refers to action which the Council is authorized to take under 
Articles 40, 41, and 42. Article 40 provides for taking of "preventive 
action" in the form of provisional measures. Such measures are orders of 
the Council with which Member States are hound to comply. Articles 41 
and 42 empower the Council to enforce its decisions by calling upon 
United Nations Members to apply certain measures or by taking action 
directly through air, sea, or land forces which are at the disposal of 
the Securtty Council. Azain, ia acting under Articles 41 and 42, the 
Security Council does more than reca:mend to Members steps which they 
might take to meet a threat to peace and security. Rather it decides 
upon measures and issues crders of enforcement which Member States are 
obligated under the Charter to carry out. 

Council actions under Articles ὁ, 41, and 42 are to be distinguished 


frem recommendations made by the Council under Article 39 or by the 


General Assembly in the discharge of its responsibilities as set forth 


in Chapter IV of the Charter. (pr the exercise af its rowars under article 10 
and 11, the General Asse-bly has in the vast recomended the use of ar ed 
sorce . These actions were taken despite the contention -ada long ago that 
such teasures constituted "action" which could only be takan by th3 Security 
Council. Since the Asse-bly's powers ar2 only recowardatory in tne field of 
Peace and security, tha exercise of chess powers by the asse bly could not Ὁ 
considered either "prava-tive™ or"erforce=ant" zction. 

This distinction between a Security Courcil easure which is obligatory ard 
constitutes "action", on the ona hand, and a .essure which is reco:=e-ded either 
by the Council or by the Ganaral Assa-bly on tha other, is sunrorted by the 
Advisory Opinion of the Irterrstio-al Court 9! 
United "ations" (July 20, 1962), Tha Court held that the -easures taker by the 
SA and tha Security Council in 5.13: ard tha Conso vere not arforce ent action 


~ 


in part, because they ware only raco-serdatory as in Ὁ 
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Specifically, the Court stated: 


"The word ‘action!’ ~ust mean sich section as is sclely within the sro- 
vineca of the sacurity Council. Ὁ σαυτοῦ reaver to reco s-erdutions 
which the Security Courcil might ake, «s for instarc2 urder article 38, 
because the Genera asse=bly undar article 11 a3 a co-purabla powar, The 
faction’ which is solely within tne province or tne Sscurity Ceourcil is 
that wnich is indicated by the title of Cheactsr VII of the Chartar, 
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namely ‘Action with respect to threats to the veace, breaches of 

the peace, and acts of aggression’. If che word ‘action’ in aArti- 

cle II, Ppatagrapl: 2, were wntecorecved co seen τὲ the General 

Assembly could make recormendacions om y of a gereral character 

affecting p2ace ond settr sty in the xo3erecrt, acd net in relation 

to specific cases, the paragraph would net have provided that the 

General Assembly may make recommendations %r questions brought 

before it by States or by the Security Council. Accordingly, the 

last sentence of Article 11, paragraph 2, has no application 

where the necessary action is not enforcement action." 

Thus, in the context of United Natisoas bodies, “enforcement action" does 
not include action by a United Nations body which is not obligatory on all the 
Members. As used in Article 53(1), “enforcement action" refers to action by a 
regional organization rather than to action by an argan of the United Nations, 
but the words must be given the same zizaning in this context. It follows that 
“enforcement action", as the phrase appears in Article 53(1), does not com- 
prehend action taken by a regional organization which is only recommendatory to 
the Members of the Organization. 

As was pointed out above, the Sésclution authorizing the quarantine was 
agreed upon pursuant to Article 5 wi the Rio Treaty. As a recommendation of 


the ‘use of armed force", it was specifically authorized by Article 8 of that 


Article 23, tne one measure whicn, 


rhy 


Treaty. And it is, by the express terms Ὁ 
when agreed upon by the Grgan of Consultatisn, Member Scates are not obdligated 
to carry out. Since States signatories or the Rio Treaty are ποῖ obligated 


to carry out the Resolution recommending quarantin:, it does not constitute 


Ω. 


"enforcement action" under article 5341), and is therefore not subjecc te 


Security Council authorization. 


